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Arising out of Order-In-Original No ._26/AC/D/2016/UKG_Dated: 04/26/16 issued by:
Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

3-l4"1e>1cfici~/\.lk-lcllcZ'I cfiT ~'J-1' 'l!cl'J-J' 'CJc=IT (Name & Address of the Appellant/Respondent)

M/s Shrce Pre-Fab Steels(P) Ltd
al{ zrf s 3r4t 3ear 3rials 3rcrara cR"ctT t m a { 31er h 4fr zranfee4fer o:frtT.:,

sa zvqr 3#f@0art at 3r4 zr qsrterur 3la 44aamar j

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

sir war mrqGrtarvr 3rlaa :
. Revision application to Government of India:

(1) (cfi) (i) ~ ~ ~~ 3-fit1fo:l"lf.Ff 1994 ~ 'c.Rf 3RTc1 o:frtT G@lV dTQ' ~ ~ ~ at tfcITc@
3

mu cfi)- 3q-nr h r2rmuiaa as 3iaafa Cfa'li'r8JUf 3razer 3rn zf@la, 3Ta mc!iR", fclm~.mBf.:, .:,

faarw, a]fr if5a, sitar l sraca. iaz a, s& fee#-1 10001 at #t srft fr [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) zem #t zf hmusa zrf arr tr fcntft'~ m ~ cfil{@oi -tr m fcntft'
sisra zusisra imaaa a -tr, m fa@t zisran zn 3:isR at ~ °%" fcntft' cfiH@oi

at m fa#aisrar ITT mN c1?i' ~~'i?:IT ~ ~ ~ ITT I
.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehoLise to another during the course of processing of the goods in a
war~house or in storage whether in a factory or in a warehouse

(GT) ±rr h ars fa#uz zn ear ii @fa an zr mr ah faffur 3rztar In
aetm r3nae ra h fa ahm i sit sna h as far;zr tear fffa & [
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(c) In case of goods; exported outside India export to Nepal or Bht.Jtan, without payment of
duty.

sifa Una at snraa yes #gar # fg itst #feemr at u{a atham#r itza
mxr ~ frm.:r cfi ga1Ra rrgai, srft cf> -am -qrfur m w:m· tR ·-m mer if fcrro~ (.=f.2) 1998
tTRT 109 am~- fcpq- ~ GT I

(d) Credit of any· duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there urider and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) sure!ze (3rat) Rmr44), 2oo1#Ra g a aifa Ra[Re qua in z-s i at ufuf
if, ffl am cfi #R are )fa fa#fa a fl -+=fN-f cfi 'lflm ~-~ ~ ~ ~- cBl' cfT-c[I"
,Reil # aper fa 3Ira fur urr a1Rg1sr rar <. l gzIgff a aiafa ear 35­
fetfRa # # gram a qr # rr tr-o art stmff '41° m-~ I ·

The above application shall be· made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-q Challan evidencing payment of prescribed foe as prescribed under Section
35-EE of CEA, 1944, underMajor Head of Account.

(2) Rf@qr+ 3#a # rer uisi vi=caa ga cal qt u \Nffi q;i:r st at qt 2oo/- p)qr
c&1" urrq 3jti usf vicar va ya lq sznar stat4ooo1- c&1" tifR:r ~ c&1" urrq , -

! . .
The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

tar gyca, a4tanrzca giala 3r4l#hr nnf@raw ,fr art-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4hr sna ,re 3pf@efu, 1944·#t rt3s-ft/as-z # inf­
Under Sectidn 358/ 35E of CEA, 1944 an appeal lies to:­

avffawr peniai a if@er vwfl inm. flt zyca, tawnr zyea vi hara ar44hr irznf@raw
c&)- fcMl;r~~~ .=f. 3. 3TR. cfi. gxi,, •=rf~ cm-~ . .·

(a} · the specialb,ench of Custom, Excise &. Service Tax Appellate Tribunal of West Block
No.2, R.K. Pt1ram, New Delh1-1· in all matters relating to classification valuation and.

.. •:-.

0
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(b) To the west: regional benph of C_ustoms; Excise & Service Tax Appellate Tribunal .
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case.of appeals other·than as mentioned in para-2(i) (a) above.

4h snaa gycer (gr@ca) Paa4, 2oo1 #t err a siaf ua zg-s ferffa f; srgT
sr@hi nrnf@era,vii6t mu{ sr@la f@ sr@a fg ·rgarr ta ufliRe st snagja »,yy
c&1" l=Ji.r, ~ cBl' l=Ji.r asrznr ·rar uifq; 5 GT4 ITUka& azig; 1ooo/- tifrirjJf~~r-> : '·- '·
'ITTllT I sgi sar zyca #t ir, ans #st l=Ji.ri it can mar u#firu 5 ~- m so rgri shat . ·
5Ty 500o/-- #h 3rft a)f I rust suiia zca atair, nu at l=Ji.r 3rR~ 7flIT~~\·50_ ;'
~-m \Nffi 'GxllcIT ' % cIBi ~ 10000 /- ffl ~ 5l<fi I c&1" #hr arzrafir #. . . .
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aif@ia a rssq i vier al Gr?1 zIyr en a f4 nR r4Ra eta #a #a #t
mmT cJTT "ITT "GJ"ITT '3"rlu~cJfi" tfto ft-Q:fff % I

The appeal to the Appellate Tribunal sball be filed in, qu?druplicate in form EA-3 as .·
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 arid · shall - be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / pen'alty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) 4fa g arr i an{ pa m#ii arhr@hr & atul sir a fg #ha at :rmr=r-~
~ ~ fcITTrr 'GfFIT ·~~~-- cB" • ma- ~ ~ fcp @'i!sl'f 'CfcEt atf k aa # fr zqenfen arfltza
Inf@rawr at ya 3r4tr ar #{tr var at ya sn4a fhzur uur.&]

In case .of tl;le order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the; aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

arzulau zcal anf@/Pru 19to zn vizitf@r at~-1 cB" 3Wm ~tll'fur fcp'q ~ '3cm~ (jj'

pea 3rr zrenffen fvft qf@)art 3lJcrn j v@ta #t gasf s.6.so ht a1 1r4r71 ge
[ease au st an1fey

(4)

0 (5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under schedufect-r item·
c:if the court fee Act, 1975 as amended.

~ 3Tix~ l=JllwlT cITT Rjaru av a fuii ft ail ftmfr aaff fan urar ? it vi#t gen,
4ha suraai zyca vivar an4#hr nrnf@raw (aruffaf@) Rm, 4go2 # ff&

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & s·ervice Tax Appellate Tribunal (Procedure) Rules, 1982..

(6) fr zyca, ab4h saran zca gihats or9ta uaf@raw (Rrec). uf ar4tit a ima i
~·;i:rrar,(Demand)~ 'cis (Penalty) cJTT 10% 'Jfr srar #ar 3fart?& 1 zrif, 3ff@raaar qa srm 1omils
~ % !(Section · 35 F of the Central. Excise Act, 1944, Section 83 & Section. 86 of the Finance Act,
1994)

~xCJTc;' ~~31R"~~~~. ~~e:'rJTT "~~;i:iiaf"(Duty Demanded) -.:>: . ·. . j •

(i) (Section)is 1D ahazfeeifRa inf@;
(ii) frpnrarr#hr&dz#fez#r«rf@r;
(iii) ii&kc3fefrif#err6has&zr if@.

0 ~ ~~~,~ 3Pfur' #~~.;rm~~#, 3Pfur'~ ffl ~~~ ~Af il'aIT~'iJ<ITl.-- For an appeal to be filed before th.e. CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commission~r would have to be pre-deposited, It may be rioted that the.

· pre.,deposit i's a mandatory condition (for. filing appeal before CESTAT.· (Section 35 c (2A)
and 35 F of the: Central Excise Act; ·1944, Section 83 & Section 86 of the Finance Act, _1994) . .

Under Central Excise andiSenvice Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; .
(ii) amount of err.oneous Ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r caaf ii ,sarr <fi' :-gftt ar4hr #if@eaur # am szi rcas arrar erca n .av faa1fa pt at ;ir.r i%v
•mr ~~ ~ 10% wrarar tR ail szi 4a av fa1Ra it aa avg # 10% arararar . tR c:trr sr aa 1

.::s .::s . . . . . : . . l . .::s . . - .

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded vyhere dutY! or duty an.ct penalty are m dispute, or penalty, wherepenalty
alone is in dispute." ,,
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ORDER-IN-APPEAL

M/s Shree Pre-Fab Steels (P) Ltd, Survey No.453, Opp. Chachawadi Bus.

Stop, Village-Matoda, Chanerdar, Changodar, Ahmedabad 283 213 (henceforth,

"appellant") has filed· the present appeal against the Order-in-Original

No.26/AC/D/2016/UKG dated 26.4.2016 (henceforth, "impugned order") passed
by the Assistant Commissioner of Central Excise, Division-IV, Ahmedabad-II

(henceforth, "adjudicating authority").

2. Briefly stated, the facts of the case are that a show cause notice, based on

departmental audit, was issued to the appellant on 8.1.2016 for recovery of

Cenvat credit of Rs.2,42,427/- taken by the appellant during the-period Jan 2013

to Jun 2014 of.service tax paid on mess (catering) expenses incurred for the·

. employees. The Cenvat credit was sought to be denied on the ground that

· outdoor catering service was not an input service in terms of rule 2(1) of the

Cenvat Credit Rules, 2004 (henceforth, "Cenvat Rules") as it fell under the

excluded category of services with effect from 1.4.2011. The adjudicating

authority, under the impugned order, disallowed the Cenvat credit and ordered

to be recovered alongwith interest. Equal penalty was also imposed under rule

15(2) of the Cenvat Rules read with section llAC of the Central Excise Act, 1944.

3. The appellant has filed the appeal mainly on the ground that outdoor

catering servicewas used in relation to business activities; that in general it is

· compulsion to provide such a service under the Factories Act; that cost of these

input services formed part of the cost of final product. According to appellant,

services used for business activities continued to be eligible for credit if not

excluded specifically. The appellant has cited number of decisions which were

relied upon in his defence reply to the show cause notice. The appellant has also

contested the charge of suppression of facts and imposition of penalty.

4. A personal hearing was held on 21.8.2017, wherein Shri Vipul Khandhar;

Chartered Accountant represented the appellant and reiterated the grounds of

appeal.

5. I have carefully gone through the appeal papers. The issue to be decided is
of admissibility of Cenvat credit on outdoor catering service from 1.4.2011 when +. ?77"
outdoor catering service came to be excluded in the rule 2(l) of the Cenvat Rules»
Under a separate clause. . : m· · : •. ·. ' 'fi',

#t: i
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.5.1 It· is a fact that vide Notification No.3/2001-CE(NT) dated 1.3.2011

· (effective from 1.4.2011), the definition of 'input service' provided under rule

2(0) of the Cenvat Rules was amended, which resulted in the deletion bf the

expression "activities relating to business" from the inclusive part of the

definition and also exclusion of certain services, outdoor catering service being

one of them, primarily meant for personal use or consumption of the employees.

Accordingly, outdoor catering service· meant primarily for the personal use or

consumption of the employees does not constitute an input service under rule

2 (1) of the Cenvat Rules.

· 5.2 The appellant has relied upon various decisions where outdoor catering

service has been held to be an input service, however, most of the cases relied

are in the context where credit was taken before aforesaid amendment in rule

2(1) ibid. The order of Mumbai Tribunal in case of Hindustan Coca Cola

Beverages Pvt Ltd v. Commr. of C.Ex, Nash1k [2015(38) STR 129 (TrIb.­

Mumbai)] however is noteworthy where credit has been allowed after 1.4.2011

in view of the fact-that the cost of services was admittedly borne by the appellant

and not by employee.

5.3 There is, however, another decision of Bangalore Tribunal in the case of

AET Laboratories P Ltd v. CCE, Cus & ST, Hyderabad-I [2016(42) STR 720 (Tr1b.­

Bang.)] where it has been clearly held that from 1.4.2011 outdoor catering

service is not an input service under rule 2(1) of the Cenvat Rules. Para 5 of the

said order is worth quoting and it is as under-

5. I have considered the submissions made by· both the
sides. There is no dispute about the factual or the legal position.
The period involved in the present appeal is admittedly after 1-4­
2011 and the amendment to the provisions of Rule.2(I defining the
input service came into existence w.e.f. 1-4-2011 only. The.
definition is extended by. providing the inclusive as well as
exclusive clauses. The exclusion clause was effective w.e.f. 1-4­
2011 arid Clause (C) of the said exclusion specifically excludes the
services provided in relation to outdoor catering and health
insurance or life insurance, etc. Admittedly such services, prior to
1-4-2011, have been held to be covered by the definition of input
services. In fact, the need for exclusion would arise only when the
services are otherwise covered by the definition. Legislation, in its
wisdom, has excluded certain services from the availment of
Cenvat credit w.e.f. 1-4-2011, when such services are otherwise
covered by the main definition clause of input service. To.interpret

· ", :.- -.. .
the said exclusion clause, in such a manner, so as tf(h.olc:L that_ such
services have direct or indirect nexus with the as§es~~~'.s::b.~-siness.
·· !·! £e--:s '.·-·

and thus would be covered by the definition, :Vi<i'f.1'.ld -~mount ~o:\ · i..\ :3, g"

M8,%
•"es«eo"a.see
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defeat the legislative intent. It is well settled that the legislative
intent cannot be defeated by adopting an interpretation which is
clearly against such intent. As such, I find no justifiable reason to
allow the credit in respect of the two disputed services and I
uphold the confirmation of denial of Cenvat credit and demand of
interest thereon.

5.4 The CESTAT, Principal bench, New Delhi, in its decision in the case of Bajaj

Motors Ltd v. Commr. of C.Ex,, Delhi-III [2015 (39) S.T.R. 85 (Tri. - Del.)] has also

. held that credit is not ·available on outdoor catering service with effect from

1.4.2011.I quote the relevant head-note as under-
Cenvat credit of service tax - Input credit - Outdoor Catering service ­
Denial of - With effect from 1-4-2011, Outdoor catering service
excluded from definition of input service - Assessee not entitled for
input credit availed during 2011-12 - Rule 2(1) of Cenvat Credit Rules,
2004.

5.5 The Cenvat credit of Rs.2,42,427/- availed on outdoor catering service in

the year 2013-14, therefore, is liable to be denied. I therefore uphold the.

impugned order for recovery of the said. amount, alongwith interest. Further, I

observe that appellant, despite there being clear provision in the Cenvat Rules

took the Cenvat credit on ineligible service and the fact of taking Cenvat credit on

ineligible service remained suppressed from the department unless an audit was

conducted. The charge of suppression of facts therefore holds true · and

invocation of penalty provisions of rule 15(2) of the Cenvat Rules read with

section 11AC is rightly justified. Accordingly, appellant is found liable to equal

penalty.

0

6. In view of forgoing, I reject the appeal. 0

The appeal filed by the appellant stands disposed of in above terms.l}e-
(3ar in)

h,-4lzra 3rrzrra (314tea)
.:> .

Attested
. , ..
(Sanw
Sup .
Central Tax (Appeals), Ahmedabad

Date: .8.2017 ».
•
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By R.P.A.D.
To,
M/s Shree Pre-Fab Steels (P) Ltd,
Survey No.453, Opp. Chachawadi Bus Stop,
Village-Matoda, Chanerdar,
Changodar, Ahmedabad·283 213

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahniedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-IV, Ahmedabad

19rth.
1_5.Guard File.

6. P.A.




